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IN SUPREME COURT NOV 2 5 1996

C6-84-2134 F l LE D

PROMULGATION OF AMENDMENTS TO THE
MINNESOTA RULES OF CIVIL PROCEDURE

WHEREAS, the Supreme Court Advisory Committee on the Rules of Civil Procedure
has recommended certain amendments to the Rules of Civil Procedure; and

WHEREAS, on October 9, 1996, the Supreme Court held a hearing on the proposed
amendments; and

WHEREAS, the Supreme Court has reviewed the proposals and is fully advised in
the premises,

IT IS FURTHER ORDERED that:

1. The attached amendments to the Rules of Civil Procedure be, and the same
are, hereby prescribed and promulgated to be effect on January 1, 1997.

2. The attached amendments shall apply to all actions pending on the effective
date and to those filed thereafter.

3. The inclusion of Advisory Committee comments is made for convenience and
does not reflect court approval of the comments made therein.

Dated: A/ 2pentber 22,1996

BY THE COURT:

A.M. KEITH
Chief Justice




C6-84-2134
STATE OF MINNESOTA
IN SUPREME COURT

In re:

Supreme Court Advisory Committee
on Rules of Civil Procedure




[y
SO W I W N -

[y
-

12

RULE 1 SCOPE OF RULES

These rules govern the procedure in the district courts of the State of Minnesota in all

suits of a civil nature, with the exceptions stated in Rule 81. They shall be construed and
administered to secure the just, speedy, and inexpensive determination of every action.

This change oonforms the rule to its federal counterpart. The amendment is
intended to make clear that the goals of just, speedy, and inexpensive resolution of
litigation are just as important—if not more important —in questions that do not
involve interpretation of the rules. These goals should guide all aspects of judicial
administration, and this amendment expressly so states.

RULE 4 SERVICE

* %k k

13 4.04 Service by Publications; Personal Service out of State

14

(a) Service by Publications. Service by publication shall be sufficient to confer

15 jurisdiction:

16
17
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37

(1) When the defendant is a resident individual domiciliary having
departed from the state with intent to defraud creditors, or to avoid service, or
remains concealed therein with the like intent;

(B2) When the plaintiff has acquired a lien upon property or credits
within the state by attachment or garnishment, and

(#A) The defendant is a resident individual who has
departed from the state, or cannot be found therein, or

(2B) The defendant is a nonresident individual or a
foreign corporation, partnership or association;

When quasi in rem jurisdiction has been obtained, a party
defending the action thereby submits personally to the jurisdiction of the
court. An appearance solely to contest the validity of quasi in rem
jurisdiction is not such a submission.

(e3) When the action is for marriage dissolution or separate
maintenance and the court has ordered service by published notice;

(dd) When the subject of the action is real or personal property within
the state in or upon which the defendant has or claims a lien or interest, or the
relief demanded consists wholly or partly in excluding the defendant from any
such interest or lien;

(eS) When the action is to foreclose a mortgage or to enforce a lien on
real estate within the state.

The summons may be served by three weeks' published notice in any of the cases

38 enumerated herein when the complaint and an affidavit of the plaintiff or the plaintiff's

39 attorney have been filed with the court. The affidavit shall state the existence of one of the
40 enumerated cases, and that affiant believes the defendant is not a resident of the state or

41 cannot be found therein, and either that the affiant has mailed a copy of the summons to the
42 defendant at the defendant's place of residence or that such residence is not known to the
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affiant. The service of the summons shall be deemed complete 21 days after the first
publication.

(b) Personal Sexrvice Outside State. Personal service of such summons outside the
state, proved by the affidavit of the person making the same sworn to before a person
authorized to administer an oath, shall have the same effect as the published notice provided
for herein.
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Rule 404 is amendedto conformthe rule to its federal oounterpart, mpan The
new provision adopts verbatim the provisions for service of process outside the United
States contained in the federal rules. This modification is appropriate because this
subject is handled well by the federal rule and because it is advantageous to have the
two rules similar. This is particularly valuable given the dearth of state-court authority
on foreign service of process. Existing portions of the rule are renumbered for clarity.

RULE 5 SERVICE AND FILING OF PLEADINGS AND OTHER PAPERS

% % %

5.02 Service; How Made
Whenever under these rules service is required or permitted to be made upon a party
represented by an attorney, the service shall be made upon the attorney unless service upon
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86 the party is ordered by the court. Written admission of service by the party or the party's
87 attorney shall be sufficient proof of service. Service upon the attorney or gmg_a party shall
88 be made by delivering a cof the af rat )
89 maghme_to_mszangnmr_pm’_s_gﬁj& or by malhng a copy to the attomey or party at

90 either's the attorney's or party's last known address or, if no address is known, by leaving it
91 with the court administrator. Delivery of a copy within this rule means: Handing it to the

92 attorney or to the party; or leaving it at either's the attorneyv's or party's office with a clerk or
93 other person in charge thereof; or, if there is no one in charge, leaving it in a conspicuous
94 place therein; or, if the office is closed or the person to be served has no office, leaving it at
95 the attorney's or party's dwelling house or usual place of abode with some person of suitable
96 age and dlscretlon then re51d1ng thereln Servwe by mail is complete upon mailing. Service

Qg * % %
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101 party-shal
102 but-un
103 inten
104 thersto sh
105 depesiti
106 require
107 the

108 depositi
109 admissi
110

111 5.05 Kiling; Facsimile Transmission

112 Any paper may be filed with the court by facsimile transmission. Filing shall be

113 deemed complete at the time that the facsimile transmission is received by the court and the
114 filed facsimile shall have the same force and effect as the original. Only facsimile

115 transmission equipment that satisfies the published criteria of the Supreme Court shall be used
116 for filing in accordance with this rule.

117 Within 5 days after the court has received the transmission, the party filing the
118 document shall forward the following to the court:

119 (a) a $5 transmission fee; and

120 (b) the original signed document; and

121 (c) the applicable filing fee, if any.

122 Upon failure to comply with the requirements of this rule, the court in which the

123 action is pending may make such orders as are just, including but not limited to, an order
124 striking pleadings or parts thereof, staying further proceedings until compliance is complete,
125 or dlsmlssmg the actlon, proceedmg, or any part thereof

126 [he ad, '
127
128
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171 RULE 6

Most of Rule 5.02 is new and for the first time provides for service by facsimile.
Service by this method has become w1despread, generally handled either by express
agreement of counsel or acquiescence in a service method not explicitly authorized by
rule.

The committee considered a suggestion that the provision for leaving a document
with the court administrator be changed, deleted, or clarified. Although it is not clear
from the rule what the administrator should do in the rare event that a document is
filed with the administrator rather than delivered or mailed to the attomey, the
committee believes the rule should be retained as it provides notice to the court that
although service may comply with the rule, effective notice has not been received by
the party entitled to notice. This will facilitate the court’s consideration of the
sufficiency of service under all of the circumstances.

The amendment to Rule 5.02 provides an express mechanism for service by
facsimile. Service by facsimile has become widely accepted and is used in Minnesota
either by agreement or presumption that it is acceptable under the rules or at least has
not been objected to by the parties. The committee believes an express authorization
for service by facsimile is appropriate and preferable to the existing silence on the
subject. The committee’s recommendation is modeled on similar provisions in the
Wisconsin and Florida rules. See Wis. Stat. §§ 801.14(2) & .15(5)(b); Fla. R. Civ. P.
1.080(bX5). Service by facsimile is allowed in other jurisdictions as well. See, e.g,
IIl. S. Ct. R. 11(bX4); S. Dak. R. 15-6-5(b); Cal. R. Civ. P. 2008.

In addition providing for service by facsimile, Rule 6.05 is amended to create a
specific deadline for timely service. This rule adds an additional day for response to
anypaperservedbyanymeans other than mail (where3 extra days are allowed under
existing Rule 6.05, which is retained) and where service is not effected until after 5:00
p.m., local time. This rule is intended to discourage, or at least make unrewarding, the
inappropriate practice of serving papers after the close of a normal business day.
Service after 5:00 p.m. is still zimely as of the day of service if the deadline for service
is that day, but if a response is permitted, the party served has an additional day to
respond. This structure parallels directly the mechanism for dealing with service by
mail under the existing rule.

Rule 5.05 is amended to add a provision relating to filing that was adopted as part
of Fed. R. Civ. P. 5(¢) in 1991. It is important that Rule 5 specifically provide that
the court administrator must accept for filing documents tendered for that purpose
regardless of any technical deficiencies they may contain. The court may, of course,
direct that those deficiencies be remedied or give substantive importance to the
deficiencies of the documents. The sanction of closing the courthouse to the filing
should not be imposed or if imposed, should be imposed by a judge only after
reviewing the document and the circumstances surrounding its filing. The rejection of
documents for filing may have dire consequences for litigants and is not authorized by
statute or rule.

TIME

172 6.01 Computation

173

In computing any period of time prescribed or allowed by these rules, by the local

174 rules of any district court, by order of court, or by any applicable statute, the day of the act,
175 event, or default from which the designated period of time begins to run shall not be

176 included. The last day of the period so computed shall be mcluded, unless it 1s a Saturday, a

179 mag;esmhl_e 1nwh10h event the perlod runs unt11 the end of the next day which is not a




180 Sa&mday—a—Smda&er—a—legal—heﬁday one of the aforementioned days. When the period of
181 time prescribed or allowed is less than 7 days, intermediate Saturdays, Sundays, and legal

182 hohdays shall be excluded in the compmatlon As_u,seglm_ﬂns_ruje_mdm_eﬂg);ﬂe&l
h jay define

Ona
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185 6.04 For Motions; Affidavits
186 A written motion, other than one which may be heard ex parte, and notice of the

187 hearing thereof shall be served no later than 5 days before the time specified for the hearing,
188 unless a different period is fixed by these rules or by order of the court. Such an order may
189 for cause shown be made on ex parte application. Armet*en—m&be—suppeﬁed-by—papefs—en
190 ﬁle—byu-referenee—-suppemﬂg—papefsﬂet—en—ﬁle

191 the affidavit shall be served with the motion; and, except as otherWlse provided in Rule

192 59.04, opposing affidavits may be served not later than one day before the hearing, unless the
193 court pennits them to be served at some other time.

194 6.05 Additional Time After Service by Mail or Service Late in Day

195 Whenever a party has the right or is required to do some act or take some proceedings
196 Wlthm a prescnbed penod aﬁer the service of a notlce or other paper upon the party,

197

198

199

200

201

202 [ ]

203 The amendment o Rule 6.01 conforms the rule to ifs federal counterpart The
204 committee believes it is desirable to define explicitly what constitutes a “legal

205 holiday.” Given the nature of Minnesota’s weather, the committee believes specific
206 provision for dealing with inclement weather should be made in the rules. The federal
207 rule enumerates specific holidays. That drafting approach is not feasible in Minnesota
208 because Minn. Stat. § 645.44, subd. 5, defines legal holidays, but allows the judiciary
209 to pick either Columbus Day or the Friday after Thanksgiving as a holiday.

210 Whichever is selected is defined to be a holiday under the rule.

211 The amendment to Rule 6.05 conforms the rule to the federal rule except for the
212 last sentence which is new and has no federal counterpart. This provision is intended
213 to discourage the unseemly practices of sliding a “service” under the door of opposing
214 counsel or sending a facsimile transmission after the close of business and asserting
215 timely service. Such service will be timely under the rules, but will add a day to the
216 time to respond. If the paper is due to be served a fixed number of days before an
217 event, that number should be increased by one as well, making it necessary to serve
218 late in the day before the deadline.

219 RULE 16  PRETRIAL CONFERENCES; SCHEDULING; MANAGEMENT

220 %* % %
221 16.03 Subjects for Consideration




222 ’Hae—paftxe*paﬂts aAt any conference held—pwsuant—te under this rule may—eens*der—and

223 tal

224

225 frivolous claims or defenses;

226 (b) the necessity or desirability of amendments to the pleadings;

227 (c) the pos51b111ty of obtalmng admissions of fact and of documents which will avoid
40 T AnAco A s ey s /' PP, £ 3. adera PO SR,
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229 from the court on the admissibility of evidence;

230 (d) the avmdance of unnecessaxy proot and ot cumulatlve ev1dence _,_ansumta_mns
231 or resty R ,

232 (e the appropnateness and t1m1ng of summary adjudlcatlon under Rule 56

233 (f) the-advisability-of referring-matters-pursuant-to-Rule-53; the control and

2122 N0 thanaanla 277,
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236 (eg) the identification of witnesses and documents, the need and schedule for filing
237 and exchanging pretrial briefs, and the date or dates for further conferences and for trial;
238 (#h) the adv1sab1htv of refemng matters pursuant to Rule 53

239 th s drajudicial

240

241

242 ¢ 0L Tul€

243 (k) the form and substance of the pretrial order;

244 (ik) the disposition of pending motions;

245 (#) the need for adopting special procedures for managing potentially difficult or

246 protracted actions that may involve complex issues, multiple parties, difficult legal questions,

2477 ~r nnianal nennf nrahleme: and
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This change confonns Rule 16.03 to its federal counterpart The rule is expanded
to enumerate many of the functions with which pretrial conferences must deal.
Although the courts have inherent power to deal with these matters even in the absence
of a rule, it is desirable to have the appropriate subjects for consideration at pretrial
conferences expressly provided for by rule. The federal changes expressly provide for
discussion of settlement, in part, to remove any confuision over the power of the court
to order participation in court-related settlement efforts. See, e.g., G Heileman
Brewing Co. v. Joseph Oat Corp., 871 F.2d 648 (7th Cir. 1989); Strandell v. Jackson
County, lll. (In re Tobin), 838 F.2d 884 (7th Cir. 1988);Klothe v. Smith, 771 F.2d 667
(2d Cir. 1985); Buss v. Western Airlines, Inc., 738 F.2d 1053 (9th Cir. 1984).

RULE 28  PERSONS BEFORE WHOM DEPOSITIONS MAY BE TAKEN

* %k %k

28.02 In Forelgn Countnes




311

312 because 2 i . 1CDd C

313 United States under these rules.

314

315

316 it is espec1ally desirable to have this rule identical o the federal rule because of s
317 subject matter. In addition to the usual factors favoring uniformity, this is a provision
318 govemed largely by federal law and which may need to be understood and applied by
319 court reporters, consular or embassy officials, and other non-lawyers. Conformity to
320 the federal rule increases the prospects that the rule will be followed and will not
321 impose significant additional burdens on the litigants.

322 RULE29  STIPULATIONS REGARDING DISCOVERY PROCEDURE

323 Unless otherwise directed by the court Fthe parties may by stipulation (1) provide that
324 depositions may be taken before any person, at any time or place, upon any notice, and in any
325 manner, and when so taken may be used hke other deposmons and (2) modify-the-precedures
326 d = ery- other procedures governing or

327 limita

328 Rules

329 {

330

331 [SOR ) ] -

332 This change confonns the rule to its federal counterpart. The committee believes
333 it is desirable to permit stipulations regarding discovery whenever those stipulations do
334 not impact the court’s handling of the action. Particularly in state court practice, it is
335 often necessary to extend discovery deadlines—without affecting other case

336 management deadlines—and the parties should be encouraged to do so. Counsel

337 agreeing to discovery after a deadline should not expect court assistance in enforcing
338 discovery obligations nor should non-completion affect any other motions, hearings, or
339 other case management procedures.

340 RULE 30  DEPOSITIONS UPON ORAL EXAMINATION

341 * %k 3k

342 30.02 Notice of Examination: General Requirements: Special Notice; Non-Stenographic

343 Method of Recording; Production of Documents and Things; Deposition of

34 Organization; Depositions by Telephone.

345 (a) A party desiring to take the deposition of any person upon oral examination shall

346 give reasonable notice in writing to every other party to the action. The notice shall state the
347 name and place for taking the deposition and the name and address of each person to be

348 examined, if known, and, if the name is not known, a general description sufficient to identify
349 the person or the particular class or group to which the person belongs. If a subpoena duces
350 tecum is to be served on the person to be examined, the designation of the materials to be
351 produced as set forth in the subpoena shall be attached to or mcluded in the notlce
352 (b) Lea a-dep

353 netice-states-that-th




361 The party taking the deposition shall state in the notice the method by which the

362 testimony shall be recorded. Unless the court orders otherwise, it may be recorded by sound,
363 sound-and-visual, or stenographic means, and the party taking the deposition shall bear the
364 cost of the recording. Any party may arrange for a transcription to be made from the

365 recording of a deposition taken by non-stenographic means.

366 (c)

367 depesitior= With pum notice to the UC[JUIICIIL and other pa.[ucb, any party may ucblguaw
368 another method to record the deponent's testimony in addition to the method specified by the
369 person taking the deposition. The additional record or transcript shall be made at that party's
370 expense unless the court otherwise orders

377 Any deposition pursuant to these rules may be taken by means of simultaneous audio
378 and visual electronic recording without leave of court or stipulation of the parties if the

270 Aonngitinn iq talran 1 ~onrdanca vnth tha nraviciane af thi 1
S/7 GEPOSsiIon 1S kil m acCordGance wiul W provisions o1 ulis s,

In addition to the specific provisions of this rule, the taking of video depositions is
381. governed by all other rules governing the taking of depositions unless the nature of the video
382 deposmon makes oomphanoe 1mposs1ble or unneoessary

395 (e) The notice to a party deponent may inelade-er be accompanied by a request made
396 in compllance with Rule 34 for the productlon of documents and tanglble things at the taking
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407

408
409
410
411
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413
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416
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418
419
420
421
422
423
424
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(D A party may in the party's notice and in a subpoena name as the deponent a public
or private corporation or a partnership, association, or governmental agency and describe with
reasonable particularity the matters on which examination is requested. In that event, the
organization so named shall designate one or more officers, directors, or managing agents, or
other persons who consent to testify on its behalf, and may set forth, for each person
designated, the matters on which the person will testify. A subpoena shall advise a non-party
organization of its duty to make such a designation. The persons so designated shall testify
as to matters known or reasonably available to the organization. This provision does not
preclude taking a deposition by any other procedure authorized in these rules.

(g) The parties may stipulate in writing or the court may upon motion order that a
deposition be taken by telephone or other remote electronic means. For the purposes of this -
rule and Rules 28.01, 37.01(a), 37.02(a) and 45.04, a deposition taken by telephene such
means is taken in the district and at the place where the deponent is to answer questions

propeunded.

30.03 Examination and Cross-Examination; Record of Examination; Oath; Objections.
Examination and cross-exammatlon of w1tnesses may proceed as pemutted at the tnal

purstuant-to-Rule43:02 u v

103 and 615. The officer before whom the deposmon is to be taken shall put the Witness on
oath or affirmation and shall personally, or by someone acting under the officer's direction
and in the officer's presence, record the testimony of the witness. The testimony shall be
taken stenographically or recorded by any other means ordered in accordance with Rule
30.02(d). If requested by one of the parties, the testimony shall be transcribed.

All objections made at the time of the examination to the qualifications of the officer
taking the deposition,-er to the manner of taking it, er to the evidence presented, e to the
conduct of any party, aad or to any other ebjeetlen-te asm:t_gf_the proceedmgs shall be noted
by the officer upon the deposition:; by
being Evidenee-objected-to-shall-be taken sub]ect to the objectlons In lieu of part1c1pat1ng in
the oral examination, a party may serve written questions in a sealed envelope on the party

taking the deposition and that the party taking the deposition shall transmit them to the
officer, who shall propound them to the witness and record the answers verbatim.

30.04 Schedule and Duration; Motion to Terminate or Limit Examination

430 and-upen
431 ¢

432 acti

433

435
436

439

434 th

437 h
438 p
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30.05 Submissien-te Review by
Vhen-the-testimeny—is-stel
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483 30.06 Certification and Filing by Officer; Exhibits; Copies; i

484 (@) The officer shall certify upen-the-depesition that the witness was duly sworn by
485 the officer and that the deposition is a true record of the testimony given by the witness, and
486 shall certify that the deposition has been transcribed, that the cost of the original has been
487 charged to the party who noticed the deposition, and that all parties who ordered copies have
488 been charged at the same rate for such copies. This certificate shall be in writing and

489 accompany the record of the deposition, Unless otherwise ordered by the court or agreed to
490 by the parties; the officer shall securely seal the deposition in an envelope or package

491 endorsed with the title of the action and marked "Deposition of (herein insert the name of
492 witness)," and shall promptly send it to theattqmw party talang—the—depesmen,—whe—shaﬂ
493 be—rden&ﬁed—en—ﬂae-feeerd-

494 unde iti i ‘ e i

495 Documents and thmgs produced—by—er for mspectlon dunng the examlnatlon of the
496 witness shall, upon the request of a party, be marked for identification and annexed to the
497 deposition; and may be inspected and copied by any party, except that if the person

498 producing the materials desires to retain them, the person may (1) offer copies to be marked
499 for identification and annexed to the deposition and to serve thereafter as originals;- if the
500 person affords to all parties fair opportunity to verify the copies by comparison with the

501 originals, or (2) offer the originals to be marked for identification, after giving each party an
502 opportunity to inspect and copy them, in which event the materials may then be used in the
503 same manner as if annexed to the deposition. Any party may move for an order that the

504 original be annexed to and retumed with the deposmon pendmg ﬁnal dlsposmon of the

505

506 BN cl 10LC: 1 dl ) ; 1 tal C [ L
507 of any deposition taken by another method. . Upon payment of rcasonable charges therefor

508 the officer shall furnish a copy of the transcript or other recording of the deposition to any
509 party or to the deponent.

510 (c) The party taking the deposition shall give prompt notice of its receipt from the
511 officer to all other parties.

512 R

513 These amendments substantlally ‘conforms the rule to its federal counterpart The
514 committee believes it is particularly desirable to have the rules governing the

515 mechanics of taking depositions conform to the federal rules because many depositions
516 are taken for use in parallel state and federal proceedings or in distant locations before
517 reporters who can be expected to know the federal procedures but may not know

518 idiosyncratic Minnesota rules.

519 Rule 30.04 is largely new and includes important provisions governing the conduct
520 of depositions. Most important is Rule 30.04(a), which is intended to constrain the
521 conduct of attorneys at depositions. The rule limits deposition objections to concise
522 statements that are directed to the record and not so suggesting a possible answer to
523 the deponent. This rule is intended to set a high standard for conduct of depositions.
524 The problem of deposition misconduct, though probably not as severe as has been
525 noted in some reported cases, is still a frequent and unfortunate part of Minnesota
526 practice. See, e.g, Hdll v. Clifton Precision, 150 FR.D. 525 (ED. Pa. 1993);

527 Paramownt Communications, Inc. v. QVC Network, Inc., 637 A.2d 34, 51-57 (Del.
528 1994); Kelvey v. Coughlin, 625 A.2d 775 (R.1. 1993).

529 Rule 30.06 is amended to follow its federal counterpart, retaining the existing
530 mechanism for delivering transcripts of depositions to the lawyer or party noticing the

13-




531 deposition rather than filing them with the court. This difference is necessary because
532 Minn. R. Civ. P. 5.04 does not permit filing discovery in the absence of an order.

533 RULE31  DEPOSITIONS OF WITNESSES UPON WRITTEN QUESTIONS

534 31.01 Serving Questions; Notice

535 (a) Adfter-serviee-of the-summens;-any A party may take the testimony of any person,
536 including a party, by deposition upon written questions without leave of court except as

537 provided in paragraph (2). The attendance of witnesses may be compelled by the use of

538 subpoena as provxded in Rule 45.

569 31.02 Officer to Take Responses and Prepare Record
570 A copy of the notice and copies of all questions served shall be delivered by the party
571 taking the deposition to the officer designated in the notice, who shall proceed promptly, in

-14-




572 the manner provided by Rules 30.03, 30.05, and 30.06, to take the testimony of the witness in
573 response to the questlons and to prepare certlfy and fm—ﬂaem—te-the-pafby-takmg—ﬂae

......

B F2as0 ~

579 This change conforms the rule {0 its federal counterpart. The federal rule was
580 amended in 1993 to create a more usable mechanism for exchanging questions and
581 submitting them to the witness. One goal of this change is to make depositions on
582 written questions a more useful discovery device, recognizing that if it can be used
583 effectively it has good potential for reducing the cost of litigation.

584 The amendment of this rule also serves the goal of facilitating the handling of
585 these depositions by court reporters and others not regularly exposed to Minnesota
586 practice.

587 RULE 32  USE OF DEPOSITIONS IN COURT PROCEEDINGS

603

605 This change conforms the rule {0 its federal comterpan As is true for the

606 amendments to Rules 30 and 31, the committee believes it is advantageous to have
607 great uniformity in practice in the area of deposition practice because of the likelihood
608 that some of the players in many depositions are totally unfamiliar with Minnesota

609 Procedure.

610 RULE33  INTERROGATORIES TO PARTIES

-15-
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33.01 Awvailability

(a) Any party may serve written interrogatories upon any other party. Interrogatories
may, without leave of court, be served upon any party after service of the summons and
complaint. No party may serve more than a total of 50 interrogatories upon any other party

“unless permitted to do so by the court upon motion, notice and a showing of good cause. In

computing the total number of interrogatories each subdivision of separate questions shall be
counted as an interrogatory.

(b) The party upon whom the interrogatories have been served shall serve separate
written answers or objections to each interrogatory within 30 days after service of the
interrogatories, except that a defendant may serve answers or objections within 45 days after
service of summons and complaint upon that defendant. The court, on motion and notice and
for good cause shown, may enlarge or shorten the time.

(c) Objections shall state with particularity the grounds for the objection and may be
served e1ther asa part of the document contammg the answers or separately Mﬂam—lé—daye

Answers to mterrogatones to Wthh obJectlon has been made shall be deferred untll the
objections are determined.

(d) Answers to interrogatories shall be stated fully in writing and shall be signed
under oath by the party served or, if the party served is the state, a corporation, a partnership,
or an association, by any officer or managing agent, who shall furnish such information as is
available. A party shall restate the interrogatory being answered immediately preceding the
answer to that interrogatory.

Without leave of court or written stipulation, any party may serve upon any other
party written interrogatories, not exceeding 50 in number including all discrete subparts, to be
answered by the party served or, if the party served is a public or private corporation or a
partnership or association or governmental agency, by any officer or agent, who shall furnish
such information as is available to the party. Leave to serve additional interrogatories shall
be granted to the extent consistent with the principles of Rule 26.02(a).

This change retains the existing rule on mterrogatones and does not adopt the
1993 amendment to its federal counterpart. The federal courts adopted in 1993 an
express numerical limitation on the number of interrogatories, limiting them to 25.
Minnesota took this action to limit discovery in the 1975 amendments to the rules,
limiting interrogatories to 50, and this limit has worked well in practice. The
committee believes that the other changes in the federal rules are not significant
enough in substance to warrant adoption in Minnesota.

The rule, however, is amended in one important way. The existing provision
requiring a party receiving objections to interrogatories to move within 15 days to have
the objections determined by the court and the waiver of a right to answers if such a
motion is not made within the required time has not worked well. There is no reason
to require such prompt action, and much to commend more orderly consideration of
the objections. The absolute waiver of the old rule gives way to an explicit right to




657 have the matter resolved by the court, and permits that to be done at any time. This

658 permits the party receiving objections to determine their validity, attempt to resolve
659 any dispute, consider the eventual importance of the information, and possibly to take
660 the matter up with the court in conjunction with other matters. All of these reasons
661 favor a more flexible nule.

662 RULE 37  FAILURE TO MAKE W DISCOVERY:
663 SANCTIONS

667 (a) Appmpnate Court An appllcatlon for an order toa party may sm,ll be made to
the court in Wthh the actlon is pendlng;‘ OF—OH-Haa atin 8

depesition-is-being taken: An apphcatlon for an order foa depenen% pe[sgn
671 Who is not a party shall be made to the court in the county where the depesitien discovery is

696 purposes of this rule subdivision; an evasive or 1ncomplete answer is to be
697 treated as a failure to disclose, answer, or respond.
698 (d) Award-of Expenses-of- Motion: Expenses and Sanctions.
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699 (1) If the motion is granted, or if the requested discovery is provided
700 after the motion was filed, the court shall, after affording an opportunity-for

701 hearing to be heard, require the party or deponent whose conduct necessitated
702 the motion or the party or attorney advising such conduct or both of them to
703 pay to the moving party the reasonable expenses incurred in-ebtaining-the
704 order; malgng_ﬂlc_mngn, mcludlng attorney fees, unless the court finds that
705

706

707 ] | [ESPON C

708 Justlﬁed or that other cucumstances make an award of expenses unjust.

709 (2) If the motion is denied, the court

710 authorized under Rule 26.03 and shall, after affording an opportunity for

711 hearing t0 be heard, require the moving party or the attorney advising filing the
712 motion or both of them to pay to the party or deponent who opposed the

713 motion the reasonable expenses incurred in opposing the motion, including
714 attorney fees, unless the court finds that the making of the motion was

715 substantially justified or that other circumstances make an award of expenses
716 unjust.

717 ﬁ) If the motlon is granted in part and demed in part, the court may_
718 . . 1A ct. A1)
719 an_Qprmguan_lEchaLd, apportlon the reasonable expenses mcurred in

720 relation to the motion among the parties and persons in a just manner.

721 %* % %

722 SOR [TTEE ]

723 This change confonns the rule to its foderal comtetpatt consistent with the

724 ongoing differences between the two rules.

725 RULE 43 EVIDENCE TAKING OF TESTIMONY

726 4301  Form-and-Admissibility

727 In all tnals the testlmony of w1tnesses shall be taken orally in open ¢ court, unless otherw15e provided by statute or

742 4303 Record of Excluded Evidence
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764

765
766

784
785

The changes to thls rule oonforms it to its federal cormterpart The ex1stmg rule
predates the adoption of the Minnesota Rules of Evidence, and creates conflicts with
those rules in practice. It is appropriate to have all provisions relating to evidence
contained in a single location, and to have the rules of civil procedure only refer to
those rules where necessary.

RULE4  PROOF OF OFFICIAL RECORD

44.01 Authentication

(a) Domestic. An official record e&an—eﬁay—therem; kept thhm the Umted States or
any state d1str1ct, commonwealth, > th th

4 (V)] Forelgn. A forelgn ofﬁc1al record, or an entry therem, when admissible for any
purpose, may be evidenced by an official publication thereof; or a copy thereof, attested by a

-19-




786 person authorized to make the attestation, and accompanied by a final certification as to the

787 genumeness of the s1gnature and oﬂ'101a1 p031t10n—9£ﬂae—aﬁestmg-pefsen,—er-e£-an§ufere+gﬂ
788 € ]

789 at

790

816 These changm conform the rule to its federal counterpart. These amendments
817 reflect the view that questions of evidence should be determined under the Minnesota
818 Rules of Evidence and the decisional law arising under those rules. The existing rule
819 is not helpful to courts or litigants.

820 RULE 81 APPLICABILITY; IN GENERAL

821 81.01 Statutory and Other Procedures

822 (a) Procedures Preserved. These rules do not govern pleadings, practice and procedure
823 in the statutory and other proceedings listed in Appendix A insofar as they are inconsistent or
824 in conflict with the rules.
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851

852

D~

855

o\ Qidodadree Qe A A 4 amsa ve ot g vam o wmala o ot

(L) Slaliity SUpPrnLUcU. DUUJCLL W prVlblUll \d} Ul LIllb Iuc, l.IlC Statutes llbl,UU Hl

Appendix B and all other statutes inconsistent or in conflict with these rules are superseded

- insofar as they apply to pleading, practice, and procedure in the district court.

Rule 81 Ol(b) should be abrogated to reflect the decision of the Minnesota
Supreme Court in Rice v. Connolly, 488 N.W.2d 241, 244 (Minn. 1992), in which the
court held: "[W]e have determined that quo warranto jurisdiction as it once existed in
the district court must be reinstated and that petitions for the writ of quo warranto and
information in the nature of quo warranto shall be filed in the first instance in the
district court. The court recognized its retention of original jurisdiction under Minn.
Stat. § 480.04 (1990), and also indicated its “ future intention to exercise that
discretion in only the most exigent of circumstances. We comment further that the
reinstatement of quo warranto jurisdiction in the district court is intended to exist side

by side with the appropriate altemative forms of remedy heretofore available . . ..”

488 NWw2dat 244 'Ihe continued existence of a rule purporting to recognize a

procedural remedy now expressly held to exist can only prove misleading or confusing

in future litigation. Abrogation of the rule is appropriate to obviate any lack of clarity.
Although Rule 81.01(a) is not amended, the committee recommends that the list of

special proceedings exempted from the rules by this rule be updated. An updated

Appendix A is included in these proposed amendments.

APPENDIX A. SPECIAL PROCEEDINGS UNDER RULE 81.01

Following is a list of statutes and special proceedings which will be excepted from these rules
insofar as they are inconsistent or in conflict with the procedure and practice provided by these rules:

861
862
863
864
865
866
867
868
869
870

MS:A-1949
lv" £V _a Ve Y4747
64:32 64B.30 Quo warranto agamst fraternal beneﬁt assoc1at10n
6742 67A.241 Quo warranto against town mutual fire insurance
company
80225 . P*ceeedaIngs—by—Gemmss&ener—ef—Seemaes
Chapters 105-t0-313 103A-110A Drainage .
Chapter 117 Eminent domain proceedings (see also Gen. R. Prac.
16026
Roads-or-cartways-jointhy-eonstrusted-or-improved
Chapter 209 Election contests
Chapter 253B Civil commitment
Chapter 259 Adoption; change of name
Chapter 271.06(7) Proceedings in tax court
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871
872
873
874
875
876 3
877
878
879

892
893
894

896
897

898
899

901

Chapter 277
Chapter 278
Chapter 279
284. 07 to 284 26

Delinquent personal property taxes

Objections and defenses to taxes on real estate
Delinquent real estate taxes

Actlons mvolvmg tax t1t1es

501:33 to 501.38
Chapter 503
Chapter 508

514.01 to 514.17

Proceedings relating to trusts

Townsite lands

Registration of title to lands (see also Gen.R. Prac.
201-216) .

Mechanics liens

Chapter 518
540.08

Chapter 556
Chapter 558

Chapter 559

561.11 to 561.15

573.02

Chapter 579
Writ of certiorari
Writ of habeas corpus

Writ of ne exeat
Writ of mandamus

Diveree Di i i

Insofar as it provides for action by parent for injury to
minor child (see also Gen. R, Prac. 145)

Action by attorney general for usurpation of office, etc.
Partition of real estate (except that part of second
sentence of 558.02 beginning ‘a copy of which’)
Actions to determine adverse claims (except that part
of third sentence of 559.02 beginning ‘a copy of
which’)

Petition by mortgagor to cultivate lands

Action for death by wrongful act (as-amended-by-Laws
1951 -Chapter 697 -and Laws-1965;-Chapter-837) (see
also Gen. R. Prac. 142-144)

Actions against boats and vessels

-




